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OPINION



BACKGROUND

On January 9, 1991, the petitioner, Thomas Graham, was convicted of aggravated rape,
aggravated kidnapping and aggravated burglary, and was sentenced to serve an effective sentence
of 25 yearsin the state penitentiary. The Court of Criminal Appeals affirmed the convictions but
modified the sentence for aggravated kidnapping.

Graham later filed petitionsfor post-convictionrelief that weredenied by thetrial court. The
Court of Criminal Appealsaffirmedthetrial court’ sruling. Thepetitioner, thereafter, on October 24,
2000, filed amotion to reopen his post-conviction petition, contending that Apprendi v. New Jersey,
530 U.S. 466 (2000), created a new constitutional right that entitled him to relief. On December 6,
2000, thetrial judge signed an order denying themotion, but it wasnot filed inthetrial court clerk’s
office until December 13, 2000. Thetria court clerk’s certification letter and a copy of the denial
order arrived at the correctional facility where Graham is confined on December 18, 2000, twelve
daysafter thetrial judgesignedit. Threedayslater, on December 21, 2000, the petitioner filed apro
se pleading entitled, “notice of appeal,” in thecorrectional facility mailbox. The* notice of appeal”
was filed with the clerk of the Court of Criminal Appeals on December 27, 2000.

The Court of Criminal Appeals dismissed the petitioner’s appeal for failing to meet two
requirements of Tenn. Code Ann. § 40-30-217(c): first, the court determined that the appeal was
untimely becauseit was not filed withinten days of thedate on which thetrial court signed the order
denying the motion to reopen; and second, the court concluded that there was afailure to comply
with the statute by filing the papers as a “notice of appeal” rather than an application seeking
permissionto appeal. Wegranted review to addresswhether Graham’ sattempt to appeal comported
with the requirements of Tenn. Code Ann. § 40-30-217(c).

ANALYSIS

The procedures governing motions to reopen a post-conviction proceeding are outlined in
Tenn. Code Ann. 8§ 40-30-217. Relevant to our review inthe present caseis Tenn. Code Ann. § 40-
30-217(c), which provides.

If the motion [to reopen] is denied, the petitioner shall have ten (10)
days to file an application in the court of crimina appeas seeking
permission to appeal. The application shall be accompanied by
copiesof all the documentsfiled by both partiesin thetrial court and
the order denying the motion.

Accordingly, Tenn. Code Ann. § 40-30-217(c) outlines four requirements for an appeal from a
motion to reopen to be considered: (1) the timeliness of filing, (2) the place of filing, (3) the
application to be filed, and (4) the attachments to the application.



We begin our analysis by addressing the timelinessissue. The Court of Criminal Appeals
held that the ten-day statutory period began to run on the date the trial judge entered the order, i.e.,
December 6, 2000, and thus expired before the petitioner’s pleading was filed in the Court of
Criminal Appealson December 27, 2000. Both the petitioner and the State agree that the appd late
court erred inthisfinding. They agreethat the statutory period outlined in Tenn. Code Ann. 8 40-30-
217(c) does not begin to run until thetrid judge’s order isfiled inthetrial court clerk’s office, and
thus, would not have begun to run in this case until December 13, 2000. The parties further agree
that pursuant to Rule 28, 82(G), Tenn. S. Ct. R., the petitioner’ s documents must be deemed filed
on December 21, 2000, the day they were delivered to the appropriate person at his correctional
facility.*

The statutory language in Tenn. Code Ann. § 40-30-217(c) does not specifically identify
when the statutory ten-day period beginsto run. The petitioner points to the comment to Tenn. R.
Civ. P. 58, which providesthat “ theeffective dateof ajudgment isthedateof itsfiling with the clerk
after being signed by thejudge. .. .” Asthe petitioner also notes, however, Rule 28, § 3(B), Tenn.
S. Ct. R., providesthat neither therulesof civil procedurenor the rules of criminal procedureapply
to post-conviction petitions.? The Statetherefore suggestswelook for guidanceto Parrishv. Y eiser,
298 S.W.2d 556 (Tenn. Ct. App. 1955), in which the court held that filing in the clerk’s office
started theten-day period at issueinthat case. The Parrish decision, however, did not involve Tenn.
Code Ann. § 40-30-217(c), which was not enacted until 1995.

Accordingly, this Court must decide the issue without any controlling statutory language or
rule of procedure. The provisions of Tenn. Code Ann. § 40-30-217(c) are intended to provide a
procedure by which a petitioner may ask atrial court to reopen a post-conviction suit and amethod
by which apetitioner must expeditiously seek review of atrial court’ sdecision. Giventheshorttime
period for seeking review, we believe that the ten-day time period should be applied inamanner that
promotes fairness, consistency, and uniformity. Inthe present case, for example, the petitioner had
no noticethat thetrial court had denied the motion within ten daysfrom itssigning by thetrial court.
To promote these principles, we chooseto borrow thefiling framework established by Tenn. R. Civ.
P. 58 and hold that the ten-day appeal period in Tenn. Code Ann. § 40-30-217(c) begins when the
order denying the motion to reopen isfiled with the trial court clerk and not when the judge signs
the order or the clerk entersit into the minutes.

! Tenn. S. Ct.R. 28, 82(G) providesthat papersfiled by apro se petitioner incarcerated in acorrectional facility
are considered timely filed “if the papers were delivered to the appropriate individual at the correctional facility within
the time fixed for filing.”

2 Rule 28, § 3(B) provides, “[n]either the Tennessee Rules of Civil Procedure nor the Tennessee Rules of
Criminal Procedure apply to post-conviction proceedings except as specifically provided by these rules.” In addition,
the petitioner relies upon the decision in Maney v. State, No. 03C01-9612-CR-00470, 1997 Tenn. Crim. App. LEXIS
1021 (Oct. 10, 1997), for support. However, this unpublished decision provides no guidance because its holding
discussesthe appeal deadlinein the Tennessee Rules of Appellate Procedure rather than the appea period in Tenn. Code
Ann. § 40-30-217(c).
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Accordingly, we hold that the appeal period did not begin to run until December 13, 2000,
whenthetrial court clerk actually filed the order denying the motion to reopen. Moreover, because
the petitioner placed his documentsin the correctional facility mailbox on December 21, 2000, we
agree with the petitioner and the State that they were timely filed under Tenn. S. Ct. R. 28, § 2(G).

We next address the more contentiousissue asto whether the petitioner’ s* notice of appeal”
constitutesan application for permissionto appeal asmandated by Tenn. Code Ann. 8 40-30-217(c).
Because the statute does not specifically define an application for permission to apped, we turnto
analogous provisions under our Tennessee Rules of Appellate Procedure. In general, the contents
of an application for appeal must include the date and judgment from which the petitioner seeks
review, the issue which the petitioner seeksto raise, and the reasonswhy the appe late court should
grant review. See, e.g., Tenn. R. App. P. 9(d), 10(c), 11(b).

Although the pleading filed by the petitioner was entitled “notice of appeal” instead of an
application for permission to appeal, the label is not dispositive of whether this Court may
nonetheless treat the filing as an application for permission to apped. Instead, we note that the
petitioner’ spleading included areferenceto thetrial judge’ sorder, theissue sought to beraised, i.e.,
the legality of his sentence, and the argument that the sentence violated the Sixth Amendment.
Therefore, wefind that the pleading, whileentitled “ notice of appeal,” contained sufficient substance
that it may be effectively treated as an application for permission to appeal .2

The State has elected to argue two additional issues not addressed in the Court of Criminal
Appeals opinion or our grant order. First, the State contendsthat the appeal wasfiled in the wrong
court. Although the heading on the notice of appeal incorrectly listed thetrial court, the document
was stamped asfiledinthe Court of Criminal Appealson December 27, 2000. Assuch, wefind that
the petitioner filed his appeal inthe Court of Criminal Appealsasrequired by the statute. Next, the
State argues that the petitioner’ s application did not attach the documents required by Tenn. Code
Ann. 840-30-217(c). Although the petitioner’ sfiling did not contain acopy of thetrial court’ sorder
as required by the statute, it did include a reference to the “designation of the record,” which
included the order and reflected the petitioner’s intent that the record include al the necessary
documents for review.

Accordingly, we concludethat the appeal wasfiled in atimely manner within thetime period
provided by satute; that it wasfiled in the proper court, i.e. the Court of Criminal Appeals; and that
the notice of application contained sufficient substance and information to constitute a proper
application for permission to appea with sufficient documentation to represent substantial
compliance with Tenn. Code Ann. § 40-30-217(c).

3 In addition, Tenn. R. App. P. 3(f) requires that a notice of appeal identify only the name of the appealing
party, the judgment from which relief is sought, and the court to which the appeal is taken. It isclear that the pleading
filed by the petitioner contains much more information than required of a notice of appeal.
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Having dispensed with the procedural issue, we now turn to the petitioner’s substantive
claim, that his sentence violated his Sixth Amendment rights as announced in Apprendi v. New
Jersey, 530 U.S. 466 (2000). The jury convicted the petitioner of aggravated rape, aggravated
kidnapping, and aggravated burglary, and the trial court imposed the maximum available sentence
for every charge dueto its finding of several enhancement factors.” The petitioner argues that the
trial court violated Apprendi becauseit increased his sentence based on enhancement factorsthat had
not been charged in the indictment or found by the jury beyond a reasonabl e doubt.

In Apprendi, the United States Supreme Court reviewed aNew Jersey provision that allowed
ajudge to impose a sentence exceeding the statutory maximum for an offenseif the judge finds, by
a preponderance of the evidence, that the offense congtituted a hate crime. The Supreme Court
struck the provision down, holding that due process requires that “any fact, other than a previous
conviction, used to enhance a sentence above the statutory maximum must be: (1) charged in the
indictment, (2) submitted to thejury, and (3) proven beyond areasonabledoubt.” Statev. Dellinger,
79 SW.3d 458, 466 (Tenn. 2000) (quoting Apprendi, 530 U.S. at 476). However, the Court
emphasized that thejudge still retains his discretion to consider all enhancing and mitigating factors
“within the range prescribed by the statute.” Apprendi, 530 U.S. at 481 (emphasis added).

The petitioner in this case received a sentencewithin the statutory maximum for each crime.
Accordingly, the trial court was well within its constitutional and statutory authority to consider
enhancing factors for the purpose of sentencing without the assistance of the jury. Thus, Apprendi
provides the petitioner with no relief.

CONCLUSION

After reviewing the record, we hold that the appeal was timely becauseit was filed within
ten daysof thedaethetrial court’ sorder denying the motion to reopen wasfiled with the court clerk
and that the petitioner substantidly complied with the procedurd requirementsof Tenn. Code Ann.
§40-30-217(c). Wefurther conclude, however, that the allegationsin the petition itself are without
merit; therefore, the judgment of the Court of Criminal Appealsisaffirmed. It appearing from the
record that the petitioner isindigent, the costs of appeal are taxed to the State of Tennessee.

E. RILEY ANDERSON, JUSTICE

4 Between the time of petitioner’s commission of the offenses and the time of imposition of his sentences, the
legislature changed aggravated kidnapping from aClass A to aClass B felony and thus, dropped the maximum sentence
from 25 to 12 years. Pursuant to the savings statute, the Court of Criminal Appeals reduced the petitioner’ s aggravated
kidnapping sentence from 25 to 12 years.
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